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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order 

 

 1.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA VS. MAGAL 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY MICHAEL BLOEMAN 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

 Defendants’ motions for summary judgment are GRANTED.  As a matter of 

law, they owed no duty to plaintiff, Villa, to warn him that another guest at a social 

gathering on the property, Jonathan Magal, had consumed cocaine, or to eject Magal from 

the premises before Villa’s injury.  The basis for this ruling is as follows.   

 

A. The Complaint. 

 

A motion for summary judgment is directed to the causes of action alleged in the 
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operative complaint.  (See Nieto v. Blue Shield of California Life & Health Ins. Co. (2008) 

181 Cal.App.4th 60, 74; State Compensation Ins. Fund v. Superior Court (2010) 184 

Cal.App.4th 1124, 1130.)  The operative complaint here is the First Amended Complaint 

(“FAC”).   

 

The FAC alleges the following.  Defendant William Bloemen owned the property 

located at 1950 Arbol Grande Court in Walnut Creek, California (the “Property”) and 

defendant Michael Bloemen resided there.  (FAC, ¶ 1, 2.)  (Because the defendants have the 

same last name, the court will refer to them by their first names for convenience.)  Michael 

repeatedly allowed the use of illegal drugs at the Property.  (¶ 7.)  Michael managed the 

Property for William.  (¶ 4, 6.)  Michael was aware just before the incident that Jonathan 

Magal had a history of violence and was under the influence of cocaine.  (¶ 8.)  It is 

medically known that cocaine can significantly increase the risk of violent behavior.  (¶ 9.)  

Given Michael’s awareness that Magal was on cocaine before the attack and had a history of 

violence, Michael knew of and allowed a dangerous condition to exist on the Property, 

creating an unreasonable risk of harm to invitees from an attack by Magal.  (¶ 10.)  It was 

reasonably foreseeable that Magal would engage in acts of aggression while under the 

influence of cocaine and/or alcohol.  (¶ 14.)   Michael and William owed a duty to provide 

reasonably safe premises for Villa.  (¶ 21, 24.)  They breached this duty by allowing a 

dangerous condition to exist, Magal under the influence of cocaine and alcohol.  (¶ 25.) 

 

B. Undisputed Material Facts. 

 

William stopped living at the Property in early 2011 and permitted his son, Michael, 

to live there instead, along with two friends.  (Defendant Michael’s Undisputed Fact 

(“UMFM”) Nos. 13, 14.)   

 

 On May 1, 2011, a physical altercation occurred at the Property between two guests, 

plaintiff, Richard Villa, and Jonathan Magal.  (UMFM 1.) 

(Magal was a defendant in this case but reached a settlement and has been dismissed.  

(UMFM 1.))  The altercation occurred at approximately 2 a.m. or later.  (UMFM 24, 25, 28.) 

It was evidently prompted by a conversation between Villa and Magal about a previous 

incident in which Magal had thrown a bottle at Villa while the two of them were at a Walnut 

Creek establishment called Stadium Pub.  (UMFM 30.)  Villa alleges Magal threw the bottle 

without warning or provocation.  (UMFM 30.)  Michael was not present during the incident 

between Villa and Magal at Stadium Pub and had no knowledge of it.  (UMFM 31.)   

 

 Earlier in the evening on the date that Villa was injured, Magal had been in San 

Francisco with Michael and two other individuals, Alex Pomerantz and Bret Hacker.  (UMFM 

23.)  While there, Magal had consumed alcohol and cocaine.  It is disputed whether Michael 

had also consumed alcohol and cocaine then or witnessed Magal do so.  (See UMFM 34; 

Plaintiff’s Additional Fact (“AF”) No. 81; M. Bloemen Depo. at 19:22-23; 51:13-23; 52:9-

25.) 

 

 Magal drove himself, Michael, Pomerantz, and Hacker back to Walnut Creek from San 

Francisco, leaving San Francisco between 1:30 and 2:30 a.m.  (M. Bloemen Depo. at 20:2-

6)  When they arrived at the Property, Villa was already there, visiting with someone else at 

the house.  (He had not been with Magal, Michael and the others in San Francisco.  (M. 

Bloemen Depo. at 18:15-20; 20:17-23.))  Everyone “hung out” for about 20 to 40 minutes 
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without incident.  Michael then went to bed.  (UMFM 25, 26.)   He did not notice any tension 

between Villa and Magal then.  (UMFM 27.)    

 

 Michael was awoken because he heard yelling.  He became aware that there had 

been a physical altercation between Villa and Magal. He ordered everyone to leave his 

house.  When they did not immediately do so, he brought out a gun, held it to his side, and 

repeated that everyone should leave.  He claims the gun was an “antique gun thing,” “like a 

decoration thing.”  He claims he does not even think it works.  (M. Bloemen Depo. at 23:18-

22; 27:1-28.1) 

 

 Michael had thrown approximately 5-10 parties while he was residing at the 

Property.  There were no physical altercations or instances of violence on the Property prior 

to the May 1, 2011 incident.  (UMFM 17, AF 88 or 89.)   (Plaintiff inadvertently labeled two 

separate facts “52” in his list of additional facts; defendant re-numbers the facts starting 

with the second “52.”  Thus, plaintiff labels an additional fact “88” and defendant responds 

to that fact labeling it “89” and so on.) 

 

 Villa, Michael, and Magal had all attended the same high school, and Michael and 

Magal were friends.  (UMFM 17; AF 73.)  Magal was on the football team, playing linebacker, 

safety, and running back.  (UMFM 23.)   

 

 No one warned Villa that Magal was on cocaine the night of the incident.  (AF 60 or 

61.)  Michael knew that cocaine can make people act in unpredictable ways and alter their 

thinking.  (AF 86, 87.)   

 

C. Additional Disputed or Objectionable Facts. 

 

Villa claims there is evidence of the following, all of which defendants object to or 

dispute. 

 

At some point, Magal’s parents told him to avoid fights.  (AF 25, 37.)  They 

suggested that he go to anger management classes.  (AF 38.)  He had attended such 

classes when he was fourteen.  (AF 39.)   

 

Magal had a reputation in high school for roughing people up and getting into 

physical fights with other students.  (AF 16, 69.)   

 

Magal attacked another student named Tom Brook, who at some time after high 

school became a Deputy Sheriff with Contra Costa County.  (AF 19, 67, 68, 70.) 

 

When he was 18, Magal got into a fight at Tiki Tom’s in Walnut Creek.  He was 

drinking beers at the time.  (AF 40.)   

 

 While he was living in San Diego at some point, Magal got drunk over 60 times.  (AF 

24.) 

 

 Magal got into two physical fights in Southern California prior to the May 1, 2011 

incident.  (AF 33.)  He had been drinking alcohol at the time and may have been on drugs.  

(AF 35.)   
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 Michael Bloemen snorted cocaine in the living room on the night of and just before 

the incident.  (AF 49.) 

 

 Michael kept a gun at the Property for violence control.  (AF 51, 61, 62 or 62, 63.)  

 

Michael knew that Magal had been drinking alcohol both in San Francisco and at the 

Property.  (AF 59 or 60 and 65 or 66.)   

 

Villa cites his own interrogatory responses in support of many of these alleged facts.  

The responses are apparently intended to list the facts on which he bases his contention 

that defendants are liable.  

 

D. Analysis. 

 

A defendant is entitled to summary judgment if the material facts are undisputed and 

he is entitled to judgment as a matter of law.  (CCP § 437c (c).)   He is entitled to judgment 

as a matter of law if he can show the plaintiff cannot establish one of the elements of the 

claim (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850), such as duty.   

 

“The existence of a duty is a question of law for the court. . . . Likewise, 

‘[f]oreseeability, when analyzed to determine the existence or scope of a duty, is a question 

of law to be decided by the court.’”  (Sharon P. v. Arman, Ltd. (1999) 21 Cal.4th 1181, 

1188, disapproved on another ground in Reid v. Google (2010) 50 Cal.4th 512, 5267, n. 5.) 

The critical issue in this case is whether Magal’s striking of Villa was sufficiently foreseeable 

to impose a duty on defendants to eject Magal from the premises before the attack or warn 

Villa that Magal had been using cocaine. 

 

One who owns or controls property has a duty to take affirmative action to control 

the wrongful acts of third persons which threaten invitees only if he has “reasonable cause 

to anticipate such acts and the probability of injury resulting therefrom.”  (Taylor v. 

Centennial Bowl, Inc. (1966) 65 Cal.2d 114, 121.) 

 

Villa attempts to offer three different categories of evidence to show that defendants 

had reasonable cause to anticipate the attack:  (1) evidence that Magal ingested cocaine 

and alcohol on the night of the incident and Villa knew it; (2) evidence that Magal had 

thrown a bottle at Villa three months before while the two men were at Stadium Pub; and 

(3) evidence that Magal had violent tendencies during and after high school.  The court will 

deal with the second of the two categories first. 

 

The problem with the evidence that Magal had thrown a bottle at Magal three months 

before the May 1, 2011 incident is that there is no evidence Michael knew of the bottle-

throwing incident.  Thus, that incident did not make Magal’s violence on the night of Villa’s 

injury foreseeable to defendants. 

 

The problem with the evidence that Magal had violent tendencies during and after 

high school is that Villa fails to show a connection between such alleged incidents and the 

May 1, 2011 incident.  The court has no evidence before it regarding when Magal committed 

his last act of violence before May 1, 2011 or whether he was using cocaine at the time.  
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Further, Villa has failed to establish how old Magal was at the time of any of the prior 

incidents and how old he is now.  By itself, Michael’s knowledge of any high school or post-

high school propensity of Magal for violence is insufficient to impose a duty on defendants to 

eject Magal before the incident or warn Villa that Magal had ingested cocaine.  As stated in 

Anaya v. Turk (1984) 151 Cal.App.3d 1092, “We hold that as a matter of law such 

generalized knowledge [there that the defendant was an ex-convict] cannot be the basis of 

a finding of foreseeability. . . . An apartment dweller cannot be held to have a duty to 

protect friends and acquaintances from the violent criminal conduct of others on the 

premises unless he has reasonable cause to anticipate such conduct. Mere knowledge that 

[the assailant] had been in federal prison did not constitute reasonable cause to anticipate 

his violent conduct.”  (Anaya, supra, 151 Cal.App.3d at 1100-1101; see also Castaneda v. 

Olsher (2007) 41 Cal.4th 1205 (mobilehome park owner had no duty to refuse to rent to 

gang members).   

 

That brings the court back to the first category of evidence and the pivotal issue in 

this case:  whether, in the absence of knowledge of a specific risk of imminent harm 

through some exhibited behavior that day of the person consuming cocaine, some special 

knowledge based on medical science, or some special knowledge based on prior incidents of 

how the defendant habitually acts when consuming cocaine, mere knowledge that a guest 

has consumed cocaine and alcohol imposes a duty on a social host to eject that guest or 

warn other guests of the consumption. 

 

The court does not believe it does.  There is no evidence that Magal exhibited any 

hostility toward Villa on the night of the incident in front of Michael or that Michael knew of 

any recent act of violence by Magal that was triggered by the consumption of cocaine. The 

Supplemental Shepardson Declaration attaches a Declaration of Deputy Tom Brook, which 

offers the opinion that when cocaine and alcohol are combined there is a great disruption in 

the normal functioning of the brain and a great increase in the risk of erratic behavior.  

Whatever the merits of that declaration and the opinions expressed in it, Deputy Brook does 

not opine that the ingestion of cocaine and alcohol greatly increases the risk of physical 

violence.  Nor is there any evidence that Michael knew any such thing.  Michael admits 

knowing that cocaine can kill the user and is bad for the user not that it makes the user 

violent toward others.  (M. Bloemen Depo. at 42:5-20) Further, there is no evidence to 

conclude that Michael knew Magal was violent whenever Magal used cocaine. 

 

In addition, whether a duty is owed turns on more than just foreseeability, which the 

court has concluded is lacking.  A number of factors must be considered, as outlined in 

Rowland v. Christian (1968) 69 Cal.2d 108, 113.  (See also Sakiyama v. AMF Bowling 

Centers, Inc. (2003) 110 Cal.App.4th 398, 405 (“Virtually any consequence of an all-night 

party attended largely by teenagers was foreseeable. It was foreseeable that attendees 

would attempt to sneak drugs into the facility. It was foreseeable that attendees might 

purchase and use drugs. It was foreseeable that the partygoers would attempt to drive 

home, either while impaired from drug use and/or from fatigue, if they stayed at the party 

all night long.  [¶]  However, as established by legal authority and demonstrated by the 

facts in the instant case, ‘almost any result was foreseeable with the benefit of hindsight.’ . . 

. For that reason, foreseeability is not coterminous with duty. . . . ‘A court may find that no 

duty exists, despite foreseeability of harm, because of other factors and considerations of 

public policy.’”) 
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 If the issue in this case concerned the consumption of alcohol alone, even a social 

host who furnished it could not be held liable, let alone someone who just saw it being 

consumed.  This would be so regardless of how plaintiff framed his legal theory, (See CC § 

1714 (b); Biles v. Richter (1988) 206 Cal.App.3d 325; Andre v. Ingram (1985) 164 

Cal.App.3d 206; Leong v. San Francisco Parking (1991) 235 Cal.App.3d 827, 832 (property 

owner not liable for simply permitting consumption of alcohol on its property during 

tailgating in connection with a football game).  Analyzing the matter from the standpoint of 

proximate cause rather than duty, the Legislature would say it was the consumption of the 

alcohol rather than the furnishing of it that was the proximate cause of the injury.  (CC § 

1714 (b).) 

 

While cocaine is illegal and alcohol is not, the general rule is still that one person has 

no duty to come to the aid of or protect another in the absence of a special relationship.  

(Anaya v. Turk (1984) 151 Cal.App.3d 1092, 1097-1098.)  Social host/guest is not a 

sufficient relationship under the facts of this case to impose the duty requested.  The 

connection between defendants’ conduct and the injury is not close.  At most, Michael knew 

Magal had ingested cocaine and had been involved in several assaults at bars sometime in 

the past or in high school.  There was no hint before Michael went to bed that on the night 

of May 1, 2011 that there would be violence between Magal and Villa.  There is little moral 

blame attached to Michael’s action – tolerating the use of cocaine on his property given the 

lack of evidence of a statistically significant connection between cocaine consumption and 

violence.  The potential for deterring social gatherings is too great to impose a duty on 

social hosts to continually monitor guests for behavior that is disapproved but is not proven 

to lead to violence where the only basis for imposing such a duty is the general observation 

that cocaine is illegal or in some sense dangerous in the abstract, rather than knowledge 

that a particular individual is exhibiting dangerous or aggressive behavior because he has 

used it.  (See generally CC § 43.92 (psychotherapist not liable for failure to protect from a 

patient’s threatened violent behavior unless “the patient has communicated to the 

psychotherapist a serious threat of physical violence against a reasonably identifiable victim 

or victims”; Thompson v. County of Alameda (1980) 27 Cal.3d 741, 754 (no government 

liability for “release of an inmate with a violent history who has made nonspecific threats of 

harm directed at nonspecific victims”.)   

 

Plaintiff cites Anaya v. Turk (1984) 151 Cal.App.3d 1092, 1105.  There, the court 

held that a lessee of an apartment at which the lessee permitted illegal drug trafficking 

could be held liable to a guest who was shot by a third person.  The court finds Anaya 

distinguishable on its facts, which involve illegal drug trafficking, not illegal drug use.  The 

court in Anaya held that a person aware of drug trafficking on his property who has the 

ability to prevent it can be held liable.  Evidence was presented there that “it is a common 

occurrence in drug transactions that the person buying the drugs will attempt to take them 

by force without paying for them, and will shoot or kill anyone in his way.”  Here there is no 

evidence that cocaine usage inevitably leads to incidents of violence.  The court in Anaya did 

not permit one of the causes of action to proceed that was based on the allegation the 

lessee owed a duty because he knew the aggressor was an ex-convict.  It only allowed the 

cause of action to proceed that was based on the theory that defendant had a duty to 

prevent dangerous drug trafficking on his property.  Anaya distinguished between the two 

alleged bases for liability calling the first nonfeasance and the second misfeasance.  Here, at 

most defendants were guilty of nonfeasance.  Therefore, they do not have the duties 

asserted.  Defendants are not liable simply because Magal was a person who had used 
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cocaine, any more than the defendant in Anaya was liable simply because the assailant was 

a person who was an ex-convict.   

 

Rulings on Evidentiary Objections 

 

In light of the basis for this ruling the court finds it unnecessary to rule on any of the 

evidentiary objections.  (See CCP § 437c (q).) 

 

 

  

2.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA VS. MAGAL 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY WILLIAM BLOEMEN 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

The ruling on this motion filed by William Bloeman is set forth above in line 1 of 

Department 34’s April 28, 2017 calendar. 

 

 

  

 3.  TIME:  9:00   CASE#: MSC11-02200 

CASE NAME: VILLA VS. MAGAL 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

This CMC is moot in light of the court’s ruling on the motions for summary judgment.  

However, if argument with respect to the court’s ruling is requested pursuant to the rules, 

a personal appearance in court will be required. 

 

 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   04/28/17 

 
 

- 8 - 

 4.  TIME:  9:00   CASE#: MSC13-00422 

CASE NAME: CHAVEZ VS. CHOWDHURY 

HEARING ON MOTION TO REOPEN DISCOVERY ON A LIMITED BASIS 

FILED BY DOUGLAS CHAVEZ 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Trial counsel to appear in court. 

 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01280 

CASE NAME: CITY OF OAKLEY VS. DAVIDSON 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Plaintiff the City of Oakley’s motion for summary judgment is granted. Judgment shall be 

entered in Plaintiff’s favor and against Defendant Craig Davidson in the amount of $350,000.  

Defendant did not file an opposition to Plaintiff’s motion. However, summary judgment 

can only be granted if “the papers submitted show that there is no triable issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law.” (Code Civ. 

Proc. § 437c (c).) Therefore, when a motion is unopposed, the Court must still review the 

evidence submitted by the moving party to determine if that party is entitled to judgment as a 

matter of law.  

The Court has reviewed the evidence provided by the Plaintiff and finds that Plaintiff’s 

evidence is sufficient to shift the burden on breach of promissory agreement and breach of the 

guarantee claims. There is no opposition and thus no triable issues of material fact. Plaintiff is 

entitled to judgment as a matter of law; therefore Plaintiff’s motion is granted. 
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 6.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS. OAKLEY UNION ELEMENTARY SCHOOL DISTRICT 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of DAVIS 

FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

 Defendants Oakley Union Elementary School District and Anne Allen’s demurrer to 
Plaintiff’s First Amended Complaint is SUSTAINED.   

 The demurrer to the fourth cause of action for whistleblower retaliation under 

Labor Code Section 1102.5 is sustained without leave to amend.  While reporting a 

violation of this State’s anti-discrimination law, and allegedly being terminated therefor, 

appears to support a claim for retaliation under the whistleblower statute, neither this court 

nor the parties could locate any California case so holding.  That leads the court to believe 

that this cause of action is superfluous of the third cause of action for retaliation in violation 

of the FEHA.  The FEHA itself provides for a cause of action for retaliation for reporting 
sexual harassment.  See Gov’t Code Section 12940(h).  Subsection (h) provides: 

It is an unlawful employment practice, unless based upon a bona fide 

occupational qualification, or, except where based upon applicable security 
regulations established by the United States or the State of California: 

. . . 

(h) For any employer, labor organization, employment agency, or person 

to discharge, expel, or otherwise discriminate against any person because the 

person has opposed any practices forbidden under this part or because the 

person has filed a complaint, testified, or assisted in any proceeding under 
this part.   

See Gov’t Code Section 12940(h) 

 Hence, Plaintiff has a retaliation claim under the sexual harassment statute itself, 

Gov’t Code Section 12940(h).  Without any underlying Labor Code violations alleged, there 

is no need for a duplicative cause of action for retaliation as a whistleblower.  Both statutes 

also provide for the same remedies in this case -- money damages, equitable relief, 
attorney’s fees and litigation costs.  

 Defendants’ demurrer to the fifth, sixth and seventh causes of action is 

sustained with leave to amend.  Plaintiff has conceded that her fifth, sixth and seventh 
causes of action are not properly pled and seeks leave to amend those claims.    

 A Second Amended Complaint, if any, is to be filed and served on or before 

May 12, 2017. 
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 7.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS VS OAKLEY UNION ELEMENTARY SCHOOL DISTRICT  

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Appear.  If there will be no argument with respect to the court’s ruling on the demurrer 

(see Line 6, above), CourtCall is acceptable for the CMC. 

 

 

  

 8.  TIME:  9:00   CASE#: MSC16-01589 

CASE NAME: STEIN WAY VS. ORINDA OAKS 

HEARING ON MOTION FOR SUMMARY ADJUDICATION ON THE ISSUE OF DUTY 

FILED BY STEIN WAY DEVELOPMENT GROUP, LLC 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Continued to June 9, 2017 at 9:00 a.m. by the Court. 

 

 

  

 9.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 

FILED BY MARCI PATERA 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Defendant’s address of record is PO Box 535, Clayton, CA 94517.  The opposition papers 

filed on March 2, 2017 were served on defendant at PO Box 585, Clayton, CA 94517.  

Due to what appears to the court to be an innocent typographical or clerical error, the court 

continues this hearing to May 19, 2017, and orders plaintiff to serve its opposition papers on 

defendant via U.S. mail at her correct address of record.  This is to be done no later than 

May 5, 2017.  Defendant may then file and serve a Reply, if she so chooses, on or before 

May 12, 2017. 
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10.  TIME:  9:00   CASE#: MSL14-03820 

CASE NAME: BOHN VS. PATERA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Continued by the court to 9 a.m. on May 19, 2017.  

 

 

  

11.  TIME:  9:00   CASE#: MSL15-02979 

CASE NAME: PORTFOLIO RECOVERY VS. VARGAS 

HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 

FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

There being no opposition, the dismissal is vacated and judgment is to be entered pursuant 

to the terms of the settlement agreement. Prevailing party to submit order after hearing and 

proposed form of judgment. 

  

 

  

12.  TIME:  9:00   CASE#: MSL16-01859 

CASE NAME: STATE FARM VS. FORD MOTOR 

HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 

FILED BY FORD MOTOR COMPANY 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Plaintiff State Farm General Insurance Company (“State Farm”) brought this subrogation 

action against defendant Ford Motor Company (“Ford”) seeking to recover the amount it 

paid to its insured as a result of a vehicle fire that destroyed the insured vehicle.  

 

The complaint alleges that the vehicle fire was caused by a defective part of the cruise 

control system, the Speed Control Deactivation Switch (“SCDS”).  

 

At issue here is whether the so-called economic loss rule precludes State Farm from 

recovering on a strict products liability theory. 

 

The general rule is that a plaintiff may not recover under a strict products liability theory 

when the only damage caused by the purported defect is to the product itself. See generally 
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Jimenez v. Super. Ct. (2002) 29 Cal.4th 473. However, a plaintiff may recover when the 

purported defect causes damages to other products. Id. at p. 483. 

 

Here, it is not in dispute that the SCDS is a component of the insured vehicle. But the 

critical question is whether the vehicle properly can be considered another product. The 

factors to be considered to answer that question were identified in KB Home v. Super. Ct. 

(2003) 112 Cal.App.4th 1076. Most relevant to the instant motion, however, is the KB Home 

opinion’s guidance on the proper manner to undertake that consideration. 

 

In KB Home, plaintiff (a homebuilder) discovered that the furnaces it had installed in a 

number of California homes had a potentially defective part. After an investigation revealed 

that many of the furnaces with the potentially defective part had suffered substantial 

damage, plaintiff repaired or replaced those furnaces at substantial cost, and then sued the 

furnace manufacturer, Consolidated.  

 

Consolidated argued that the furnace was one integrated product, and that recovery for 

damage caused by one component part of the furnace to other component parts of the 

furnace was barred by the economic loss rule. 

 

The trial court in KB Home ruled, as a matter of law, that recovery was barred under the 

economic loss rule. 

 

The Second District Court of Appeal reversed, saying: 

 

[E]ach of the factors advanced by Consolidated and KB Home may be 

properly considered in determining what the product at issue is. Resolution of 

this issue, however, should be left to the trier of fact. The trial court’s rulings 

thus deprived KB Home of its right to have material issues of fact submitted 

to a jury. 

 

Id. at p. 1087. 

 

Here, Ford is asking the Court to do the same thing the trial court in KB Home did: rule as a 

matter of law that the truck and the SCDS are not distinct products for purposes of Jimenez 

and the economic loss rule. But KB Home counsels that the Court may not do so. 

 

The complaint here sufficiently alleges the failure of a component part (SCDS) distinct from 

the product as a whole (the insured vehicle) to bring it under the rule announced in KB 

Home. The Court may not decide, as a matter of law, that the SCDS and the insured vehicle 

are the same product. That determination – based on the factors identified by KB Home – 

must be made by the trier of fact. 

 

The motion for judgment on the pleadings is denied. 
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13.  TIME:  2:00   CASE#: MSC15-01280 

CASE NAME: CITY OF OAKLEY VS. DAVIDSON 

ISSUE CONFERENCE  

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

In light of the court’s ruling on the motion for summary judgment (see Line 5, above), 

the Issue Conference is vacated as moot. 

 

 

 

14.  TIME:  10:30   CASE#: MSL15-00489 

CASE NAME: THIRD WALNUT CREEK MUTUAL VS. SMITH 

HEARING ON SPECIAL SET CONFERENCE  (RE: STATUS) 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be re-

assigned for all purposes to the Honorable Charles S. Treat. 

 

Appear. 

 

 

 

 


